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Court File No. CV-16-11257-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C. ¢-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF PRIMUS TELECOMMUNICATIONS
CANADA INC,, PRIMUS TELECOMMUNICATIONS, INC.

AND LINGO, INC.
Applicants

REPLY AFFIDAVIT OF JULIE WONG BARKER

I, JULIE WONG BARKER, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:
It I am Senior Legal Counsel at Zayo Canada Inc. (“Zayo”) (formerly known as “Allstream
Inc.”), and have been since 2011. Zayo has brought a motion for, among other things, an order that
FTI Consulting Canada Inc., in its capacity as Monitor for Applicants, pay Cure Costs to Zayo in
the sum of $1,228,779.81. On June 10, 2016, I swore an affidavit in support of Zayo’s motion

(“First Affidavit”). I continue to stand by my First Affidavit and adopt the defined terms therein.

2. [ have read the unsworn affidavit of Michael Nolan, which was served by the Applicants.
Mr. Nolan’s affidavit is potentially misleading on the facts concerning Zayo’s request for Primus

Canada’s consent to the assignment of contracts to Zayo, which I correct in this reply affidavit.

3. Contrary to Mr. Nolan’s statement at paragraph 69 of his affidavit, Zayo did not seek

Primus Canada's assistance “to effect a corporate restructuring.” Rather, Zayo’s request for Primus



2. 002

Canada’s consent to assign contracts was made for the purpose of assisting Primus Canada with its

request to assign contracts to Birch Communications Inc. (“Birch”).

4, To put Zayo’s request in context, as of January 28, 2016, Primus Canada had sent Zayo
three letters requesting Zayo’s consent to assign certain contracts to Birch. Upon reviewing these
contracts, Zayo learned that the service provider identified in some of the contracts was inaccurate.
For instance, in some of these contracts, MTS Inc. was mistakenly identified as the counterparty
and service provider when it was actually Zayo who was the counterparty providing the services to

Primus Canada.

5. Thus, to reflect accurately who was providing the services under the contracts to Primus
Canada, and to ensure that Zayo could properly consent to Primus Canada’s requests to assign
those contracts, Zayo asked Primus Canada to acknowledge that Zayo was the true service
provider to the applicable contracts, not MTS Inc. The purpose of Zayo’s request for Primus
Canada’s consent to certain assignments of contracts was not borne out of Zayo’s “corporate
restructuring”, but rather, to assist Primus Canada with the sale of its assets to Birch.

SWORN BEFORE ME at the City of )

Toronto in the Province of Ontario on July ‘
................... , 2016

>
(\@q P~ / J

'Cémmissioner for L‘.(m;, Affidavits ( J/U‘L[E WONG BW

(oras m 2)



IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, C. ¢-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF PT HOLDCO, INC., PRIMUS TELECOMMUNICATIONS
CANADA, INC., PTUS, INC., PRIMUS TELECOMMUNICATIONS, INC., AND LINGO, INC.

Applicants

Court File No. CV-16-11257-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

PROCEEDING COMMENCED AT
TORONTO

REPLY AFFIDAVIT OF JULIE WONG BARKER

LAX O'SULLIVAN LISUS GOTTLIEB LLP

Counsel

Suite 2750, 145 King Street West

Toronto ON M5H 1J8

Matthew P. Gottlieb LSUC#: 32268B

mgottlieb@counsel-toronto.com

Tel: 416 644 5353

Andrew Winton LSUC#: 544731

awinton@counsel-toronto.com

Tel: 416 644 5342

Larissa Moscu LSUCH#: 62928W

Imoscu@counsel-toronto.com

Tel: 416 360 3018
Fax: 416 598 3730

Lawyers for Zayo Canada Inc.

€00



Tab 2



In the Matter Of;:

RE: Primus Telecommunications Canada Inc. et al

JULIE WONG BARKER
July 20, 2016

[1CCS0MNS

141 Adelaide Street West |11th Floor
Toronto, Ontario M5H 3L5

1.888.525.6666 | 416.413.7755




© 00 N o o b~ W N P

N D N D DNMNMNDNN P P P PP, PR R
o A W N P O © 00 N OO O b W N B+, O

005

RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016

Court File No. CV-11257-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
COWERCI AL LI ST
IN THE MATTER OF THE COVPANI ES' CREDI TORS
ARRANGEMENT ACT, R S.C. 1985, C. G 36, AS AMVENDED

AND I N THE MATTER OF A PLAN OF COVWPROM SE OR
ARRANGEMENT OF PRI MUS TELECOMMUNI CATI ONS CANADA
I NC., PRI MUS TELECOMMUNI CATI ONS, | NC
AND LI NGO | NC.

Applicants

--- This is the Cross-Exam nation of JULIE WONG
BARKER on her affidavits sworn June 10, 2016 and
July 8, 2016, herein, taken at the offices of
Neesons Court Reporting, Inc., Suite 1108, 141
Adel ai de Street West, Toronto, Ontario, MH 3L5 on
the 20th day of July 2016.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016

006

Page 2

APPEARANCES

Dani el Murdoch,

Matt hew M | ne- Sm t h,
& Nat asha MacParl and,
Jason Wadden

Matt hew F. CGottli eb,
& Lari ssa Modsen

Aryo Shalviri,

f or

for

for

f or

the Applicants
the Syndicate

Bi rch
Zayo Canada I nc.

on behal f of the

Moni t or

REPORTED BY: Sheila M Finlay, CSR

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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WONG BARKER, JULIE on July 20, 2016 Page 3
| NDE X
W TNESS: JULI E WONG BARKER PAGE
CROSS- EXAM NATION BY MR MLNE-SM TH. .. ... .. .. 5

The follow ng |ist of undertakings, advisenents and
refusals is neant as a guide only for the

assi stance of counsel and for no other purpose.

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by UT
and appear on the follow ng page nunbers: None

not ed

| NDEX OF ADVI SEMENTS
The questions/requests taken under advi senent are
noted by U A and appear on the follow ng page

nunber s: None not ed

| NDEX OF REFUSALS
The questions/requests refused are noted by RI'F and
appear on the follow ng page nunbers: 13, 14, 15,
23, 25, 27, 30, 31, 36, 45, 46, 57, 67, 75, 76, 77

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016
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Page 4

| NDEX OF EXHI BI TS
EXHI Bl T/ DESCRI PTI ON
NO. 1: Julie Wng Barker's Linkedln
page
NO. 2: Cassels Brock Lawers web page
entitled Financial Services
NO 3: Annual Information Form for
t he year ended Decenber 31, 2016 - MIS

Al |l stream

PAGE

10

18

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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---Upon Comencing at 10:05 a.m

JULI E WONG BARKER; Af fi rned.

CROSS- EXAM NATI ON BY MR M LNE- SM TH:

Q So good norning, Ms. Wng Barker.
| understand you are senior |egal counsel for,
which entity is it, Allstreamor Zayo now?

A It had a nanme change, Zayo Canada
I nc.

Q Zayo Canada, | wasn't sure about
t he pronunciation. And you've sworn two affidavits
in this proceeding, correct?

A Correct.

Q And one of them was dated June
10t h, 2016?

A Correct.

Q And the other one was dated July
8th, 20167?

A Correct.

Q | take it you reviewed those
affidavits in preparation for this
Cross-exam nation?

A Correct.

Q And you're confident all the
statenents in those affidavits are correct to the

best of your know edge?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al

WONG BARKER, JULIE on July 20, 2016 Page 6
A Correct.
7 Q And you don't want to nmake any

corrections at this tinme?
A There was one itemthat | noticed.
MR. GOTTLIEB: You are going to have to
speak up a tiny bit.
THE DEPONENT: There was one itemthat
| noticed at page 9. It says Prinus' counsel, it
shoul d have said Mnitor's counsel.

BY MR M LNE-SM TH:

8 Q So page 9 of your first affidavit?
A Yes.
9 Q VWhi ch paragraph?
A 33.
10 Q kay. So that's in the third
line, it says Prinus' counsel?
A Correct.
11 Q But you neant the Monitor's
counsel ?
A | believe so.
MR. GOTTLIEB: It says at Bl akes.
BY MR M LNE- SM TH.
12 Q At Bl akes, yes. That's okay, |

don't think anyone was m sl ed.

Just to start with a little background,

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 7

13

14

15

16

17

18

pl ease, can you confirmfor ne that this is your
Li nkedl n page?

A Yes.

Q Can we mark that as Exhibit 1,
pl ease.

EXH BIT NO. 1: Julie Wng Barker's

Li nkedl n page.

BY MR M LNE- SM TH.

Q Just using this as a guideline,
understand that you received your honours bachel or
of arts fromUniversity of British Colunbia in
20007

A Yes.

Q And you won a president's entrance
schol arship and a Canada schol arship for science
and t echnol ogy?

A Yes.

Q | take it those are nerit based
schol ar shi ps?

A Yes.

Q And then follow ng your studies at
UBC you won a Commonweal th schol arship to pursue
your masters at a school in India?

A Yes.

Q And just for the record, a

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al

WONG BARKER, JULIE on July 20, 2016

19

20

21

22

23

24

25

Commonweal th scholarship is a nerit based
schol arship for post-graduate studi es?

A Yes.

Q It requires an application, as |
understand it's quite difficult to win?

A. | believe so, yes.

Q Sort of like a Rhode schol arship
but for Commonwealth citizens, right?

A | believe so.

Q And UBC were a nenber of the
Gol den Key International Honour Society?

A Yes.

Q And | take it that nenbership in
that society is based on your academ c perfornmance

at UBC?

A Yes.

Q You then attended McGII| for |aw
school ?

A Yes.

Q And | think it's fair to say that
MG Il is wdely perceived as being one of the nore

prestigious and selective law skills in Canada?
A Ckay.
Q You don't disagree with ne?

A. | don't disagree.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666

Page 8
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 9

26

27

28

29

30

31

Q And you graduated there with
di stinction?

A Yes.

Q Now, after articling you joined
Cassel s Brock as an associ ate?

A Yes.

Q That's a maj or downt own Toronto
law firnf

A Yes.

Q And you practiced, as | understand
It, in the Financial Services Goup; is that right?

A Yes.

Q Now, |'ve gone to the Cassels
Brock website and printed out their page on their
Fi nanci al Services Goup. Can you have a | ook at
that. Does that accurately reflect the Financi al
Services Goup as you | understand it?

MR GOTTLIEB: M. MlIne-Smth, when is
this taken fronf

MR. M LNE-SM TH:  Yest er day.

MR. GOTTLI EB: And when, what's the
timefranme that Ms. Wng Barker was at the firnf

BY MR M LNE- SM TH:

Q You were at Cassels Brock from

2007 to 20097

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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MR, GOTTLIEB: So you printed this off
fromnow and asked if it applied back then?

MR MLNE-SMTH. Yes, that's why I'm
asking if it accurately describes the group she was
I n.

MR, GOITTLIEB: M. MIlne-Smth, | don't
frankly think anything turns on this, |I'mnot going
do get into a debate about whether this accurately
describes. She can't read that and say whether it
accurately describes Cassels Brock business as it
exi sted back nine, eight years ago.

For what your purposes are, Cassels
Brock had a Financial Services Goup that provided
financial services to clients and we're not going
to have any issue about that.

MR MLNE-SMTH. Let's mark this, do
you want to mark it as an exhibit or if you want to
make it for identification, it doesn't really
matter to ne.

MR, GOTTLIEB: If you say it is an
accurate representation as it existed on the
website this week, | take you on your word for
t hat .

MR. M LNE-SM TH.  Thank you.

EXH BIT NO 2: Cassels Brock Lawers

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 11

32

33

34

web page entitled Financial Services.

BY MR M LNE-SM TH:

Q So let's do it this way, this web
page descri bes the Financial Services Goup at
Cassel s Brock. |If you look at the first paragraph
as being conprised of business |awers with
conpl enentary expertise and practice skills that
I ncl ude corporate and commerci al | ending, asset
financing and | easing, alternative financing,
mergers and acquisitions, private equity,
restructuring, insolvency and financial sector
regulation. Now, |'mnot asking you if you did all
of those things at your tinme there. Al |'m asking
you is, is that a fair description of what the
Fi nanci al Services G oup was nmade up of at the tine
you were there?

A | don't see insurance, there was
i nsurance in the Financial Services G oup.

Q But all the sectors that were
|isted were an aspect of the Financial Services
G oup as you participated in it or as you were
remenber of it?

A As | renenber.

Q Good enough. So can | take it
that as of the beginning of 2016, January 1st,

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 12

35

36

37

38

39

2016, just to pick a date, you were certainly aware
of what the CCAA was?

A | knew it was the Conpanies
Creditors Arrangenent Act.

MR, GOTTLI EB: Just speak up, it's for
t he Reporter's sake.

BY MR M LNE- SM TH.

Q And you understood that it was an
| nsol vency statute?

A Yes.

Q You understood it set out certain
creditor rights?

A Yes.

Q Ckay. Wen you left private
practice and went in-house, you knew that there
were specialists in the field of insolvency whom
you could consult regarding the CCAA if necessary?

A Yes.

Q Ckay. In your private practice
trust you understood that your obligation was to
provi de | egal advice to your clients, correct?

A. Coul d you repeat the question,
pl ease.

Q In the course of your private

practice, so this is when you were articling and

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O M W N P+ O

017

RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 13

40

41

42

43

t hen when you were at Cassels, | trust you
under st ood your obligation to be to provide |egal
advice to your clients?

A Yes.

Q And in the course of doing so you,
of course, would not m sl ead anybody el se, you
never participated in a fal sehood of any ki nd?

R F MR. GOTTLIEB: | object to the question
on the basis of relevance and vagueness.

MR MLNE-SMTH. That's fine. [|I'm
just trying to be fair to the witness, quite
frankly.

BY MR M LNE- SM TH:

Q | take it you would not take upon
yourself the obligation or the role to provide
| egal advice to an adverse party?

R F MR. GOTTLIEB: | object to the question
on the sane basis of relevance and vagueness.

BY MR M LNE-SM TH:

Q Ms. Wbong Barker, | should ask, do
you go by Barker or Whng Barker?

A. | go by Wbng Bar ker.

Q As a hyphenated nanme, | feel |
shoul d be true to whatever you adhere to.

I n your private practice | trust you

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 14

44

45

46

a7

under st ood your obligation was to provide | egal
advice only to your clients and not to any adverse
parties?

R F MR. GOTTLIEB: | object to the question
on the basis of rel evance and vagueness.

BY MR M LNE- SM TH:

Q In your role at Allstream you
understood that your duties were to Allstream and
not to any contractual kind of party?

R F MR. GOTTLIEB: | object to the question
on the basis of rel evance and vagueness.

BY MR. M LNE- SM TH:

Q During the matters in issue in
this proceedi ng, you understood at all relevant
tinme that Stikeman Elliott's client was Prinus and
the related entities?

A Yes.

Q And you understood that Bl ake,
Cassels client was the Mnitor?

A Yes.

Q And you don't assert that either
firmhad any obligation to provide |egal advice to
Al'l stream correct?

MR. GOTTLIEB: You're asking if that's

her assertion? | object to the questions on the

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 15

48

49

50

basis --

MR MLNE-SMTH.  No, |'m suggesting
she does not assert, she is not taking the position
that either Stikeman Elliott or Bl ake Cassels had
any obligation to provide |egal advice to Allstream
or Zayo.

R F MR. GOTTLIEB: | object to the
question, she's not here to set out positions.

MR MLNE-SM TH: | am aski ng whet her
she asserts that as a matter of fact.

MR, GOTTLIEB: That's not what you
asked, so |'mobjecting to the question.

BY MR M LNE- SM TH:

Q | take it you don't assert as a
matter of fact that either Stikeman Elliott or
Bl ake, Cassels have any obligation to provide |egal
advice to All stream or Zayo?

R F MR. GOTTLIEB: | object to the
guesti on.

BY MR M LNE- SM TH.

Q Do you understand that this notion
concerns the faith of approximately $1.2 mllion?

A Yes.

Q So it's obviously an inportant

matter and you gave your affidavit your close

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 16

51

52

53

54

55

attention?

A Yes.

Q And you' ve included in your
affidavits all relevant communi cations with Prinus,
the Monitor, or their counsel s?

A Al'l relevant comruni cation with?

Q Prinmus, the Mmitor, or their
respective counsel ?

A | believe so.

Q kay. There were no tel ephone
calls, emails, other communications of substance
with any of those parties that you' ve omtted from
your affidavit and you think are relevant to this
proceedi ng, correct?

A Correct.

Q Now, you've been either |ega
counsel or senior |egal counsel at Zayo or its
predecessor conpany since 2011; is that right?

A Ri ght.

Q Do | understand correctly that
Al'l streamwas sold in 2016 to Zayo for 465 mllion?

A l"mnot sure if that's the exact
figure.

MR, GOTTLIEB: Don't guess, if you

don't know the answer you can just say you don't

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O M W N P+ O

021

RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 17

56

57

58

59

60

know.

BY MR M LNE-SM TH:

Q Does that sound about right?
A It sounds about right.
Q I[t's in the record of Now an's

affidavit, if you want to use it.

My understanding is that Allstreans
2014 revenues, so this is broken out in the MIS
annual information form between MIS and All stream
so the Allstreamonly revenues for 2014 were 644
mllion; were you aware of that?

A | didn't |look at the annual
report, so |'mnot sure of that figure. |f you say
that's the figure, then --

Q That's fine. | don't nean this to
be a nenory test, by any neans. |'Il|l show you the
first page, it's the 2014 AIF for MIS Al l stream

At page 5 you can see the chart setting out the

revenues.
A This is for 2014 for Allstrean?
Q Correct.
A That's what | see in the A F.
Q Ckay. Can we mark the AIF as
Exhi bit 3?

MR GOTTLI EB: Yes.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666
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RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 18

61

62

63

64

65

EXH BIT NO. 3: Annual Information Form

for the year ended Decenber 31, 2016 -

MIS Al l stream

MR. GOTTLIEB: Do you want ne to keep
this in front or you're not going to use it?

MR MLNE-SM TH.  No, |'m done.

MR. GOTTLI EB: Thank you.

BY MR M LNE- SM TH:

Q What was the size of the Al stream
| egal departnent as at January 1st, 20167?

A. The All stream | egal departnent as
at January 1st, 2016?

Q Yes.

A There was Mark Ekl ove --

MR. GOTTLIEB: Can you just give an
estimate nunber to M. MIne-Smth and he'd be
happy with that.

THE DEPONENT: A handful of |awers.

BY MR M LNE-SM TH:

Q So a half dozen | awers?

A | think.

Q Around t hat?

A Yes.

Q | picked a date in tinme, January
1st, randomy. | take it there's no major change
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66

67

68

69

70

in the size, | understand one or two people cone
and go, but no major changes in the size of the
group fromJanuary 1st up to today?

A. Wel |, there have been departures.

Q Let's tal k about during the period
I n question that this was happeni ng between January
t hrough say the end of March of 2016. Wre there
maj or departures during that period?

A My fornmer general counsel Mark
Ekl ove left at the end of March, | believe.

Q Was he repl aced?

A He was replaced by ny GC at Zayo.

Q Ckay. So that was, was that a
pre-existing Zayo person that cane in to the group
or was this sonmeone new that was hired to take
Mark's position?

A Previously at Zayo.

Q Let ne just understand, did they
have pre-existing Canadi an operations or were they
purely a US conpany that now acquired a Canadi an
conpany?

A. They were, fromwhat | understand,
not a purely US because they had made acqui sitions,
| believe, in Europe.

Q Oh, I'msorry. | should have
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Canadi an operations before acquiring Al streanf?
A Not that |'m aware of.
71 Q So the new general counsel who
cane in, was he a Canadi an | awer?
A No.
72 Q Were there any ot her departures
during that tinme period?
A l"mtrying to remenber when one
| awyer left, I"'mnot sure if he left before the

of March or after.

73 Q So around that tine?
A. |'d have to doubl e-check.
74 Q That's fine. | don't think it’

material for our purposes.

what was his | ast name?

A. Ekl ove.
75 Q Can you spell that?
A E-K-L-O V-E.
76 Q So M. Eklove, you said, left
around the end of March; is that right?
A | believe he left md-March.
77 Q kay. And was that, | trust, i

relation or arising out of the acquisition of

phrased ny question nore precisely. D d they have

So the person that left, that was Mark,

end

S

n
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78

79

80

81

Al'l streanf?

A That' s nmy under st andi ng.

Q WAs he playing an active role in
t he day-to-day business of the conpany between the
announcenent of the acquisition in January and his
departure in md-March or was he sort of
transitioning out?

MR. GOTTLIEB: | don't want you to

guess if you don't know.

THE DEPONENT: | don't feel confortable
answeri ng.

BY MR M LNE-SM TH:

Q Was he the person that you

reported to?

A Yes.

Q Let nme understand how your group
worked. Did you divide up responsibilities by
subj ect-matter or how was the work flow managed in
your group?

A. Soneti nes he woul d assign work
directly, and sonetines people in the business
woul d cone to ne directly, go to the | awer
directly.

Q Did you have a particul ar

subject-matter area that you focused on?
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82

83

A | focused on nore network service
agr eenents.

Q Ckay. And how did this particular
file, the Prinus CCAA, cone to your desk?

MR. GOTTLIEB: You have to be a little
bit careful hitting on privilege issues. | don't
think you hit on it in that question, but |'mjust
going to raise you antenna. | know you're not
intentionally going to go into that area, so we'll
just take it slowif you're touching on the service
of it, okay?

MR MLNE-SMTH. That's fine.

THE DEPONENT: |'mnot sure that |
recal | .

BY MR M LNE- SM TH.

Q Ckay. Did you report on this
matter to soneone on the business side?

MR GOTTLIEB: M. MIne-Smth, | am
going to object to the question. That would, in
the normal course, asking if a |lawer reports to a
busi ness person, be a privileged question.

MR MLNE-SMTH | think the content
of conmuni cation m ght be privileged, but the
reporting responsibilities, it's a factual matter

that | don't think touches on privilege.
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84

R F MR, GOTTLIEB: |I'mnot sure | agree.
The reason | amgoing to object is | don't see how
it frankly noves the ball forward in this dispute
and howit's relevant. So because it's either
close to the line or beyond the line, I"'mgoing to
object toit. Wuo she reported to and how | don't
think is relevant to the issues that we've got, so
|"mgoing to object to the question.

MR MLNE-SMTH  Well, obviously this
may be coming up nore often in the future, so |et
me just state ny position once for the record and
then I'Il just take your refusals as they cone.

MR, GOTTLI EB: Ckay.

MR MLNE-SMTH: [It's obviously, we
thi nk, very inportant what steps were taken by M.
Wng Barker to famliarize herself with the
rel evant issues in this case. So we certainly --
she has, at | think paragraph 39 of her affidavit,
referred to various other nenbers of the |egal
departnment, so | certainly do think it is relevant
who el se had their fingerprints on this file and |
do plan to ask questions about that.

MR, GOTTLI EB: Ckay.

BY VR M LNE-SM TH:

Q Did you report to Mark Ekl ove,
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85

86

87

88

wi t hout aski ng about the content of any
conversation that may be subject to privilege, did
you report to Mark Ekl ove about this file?

A Yes.

Q And was there, other than you and
Mark, was there anyone else in the | egal departnent
that was involved in this file?

A Yes.

Q Wo el se?

A. G egg Strunberger.

Q Can you spell his last nanme?

A S-T-RRUMB-E, | believe, RGE-R
Gegg is wth tw Gs.

Q Again, w thout disclosing the
contents of any privilege communi cati ons, what was
the nature of his involvenent, what were his
responsibilities?

MR. GOTTLIEB: That's going to be
pretty difficult to answer w thout saying what you
said she shouldn't disclose. Wat his role was
wi t hout disclosing, that's pretty tough.

MR MLNE-SMTH  What | would like to
know i s was he review ng, was he acting in a
supervisory capacity? D d he hive off one

particul ar aspect and manage that? In other words,
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89

was it overlapping responsibility? Was it

di screet? What was the nature of his involvenent?
R F MR. GOTTLIEB: [I'mgoing to object to
t he question on the basis of both rel evance and
privil ege.

BY MR M LNE- SM TH:

Q At paragraph 39 of your affidavit
you say:

“As | nentioned, at the tine

Zayo consented to assign its

contracts to Birch neither | nor ny

col |l eagues in the | egal departnent

at Zayo knew that Primus and Virgin

I ntended to avoid paying cure costs

to counterparties who cooperat ed

with Prinus' request to assign the

central contracts."

M. Cottlieb, I think in that
paragraph, at a bear mninmum certainly Ms. Wng
Barker has put into issues the state of know edge
and awareness of this file of her colleagues in the
| egal departnment. | think I"'mentitled to know
what that is or to strike that paragraph fromthe
affidavit, at a m ni num

MR, GOTTLIEB: | understand your point
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90

that you' ve raised. It's still the limt that |
have to be careful of letting you cross and the
difficulty 1've got with your questions so far is
that they are not, with respect, focused enough
that | can be sure that the answers given will not
stray fromnon-privil eged areas.

MR MLNE-SMTH. It's hard for ne to
focus ny questions when |I'mnot told anything.

MR. GOTTLIEB: Well, then you can nove
on to another area or you can try harder, it's
really your call. The question as requested has
been deni ed because | think it's an i nproper
questi on.

MR MLNE-SMTH So I'mgoing to ask
t hat paragraph 39 be disregard at the return of the
not i on.

MR. GOTTLIEB: As |'m saying, ny
objection is based on the particul ar question asked
because of its breadth and you can take at the
noti on what ever position you want. | understand,

t hank you for letting nme know.

BY MR M LNE- SM TH.

Q When you refer to your colleagues
in the |l egal departnent, who are you referring to,

Is it Mark and G egg?
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A Yes.
91 Q Ckay. What investigation had Mark

92

93

94

or Gregg done so that they could know whet her or
not Prinus and Virgin intended to avoid paying cure
costs to counterparties?

A How could | know that? | don't
know.

Q What was the basis for, you stated
here their know edge, what was the basis for their
know edge?

R F MR GOTTLIEB: You have m sstated what
t hat paragraph says, so I'mgoing to have to
object. If you look at the record |ater you'll see
that the question you asked is not consistent with
what the statenent there is.

MR MLNE-SMTH  Ckay.

BY MR M LNE-SM TH:

Q You said that neither you nor your
col | eagues knew that Prinus and Virgin intended to
avoi d paying cure costs. Wat inquiries did your
coll eagues in the | egal departnent make in that
regard?

A They asked ne to ask the Monitor.

Q So they had no independent

knowl edge on the matter, they just relied on you?
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A | don't know.
95 Q And you nmade no inquiry of thenf
A I nquiry of?
96 Q O themas to what source of

97

98

99

know edge they m ght have.

A | didn't.

Q Are you aware of any basis by
whi ch Mark or G egg woul d know sonet hi ng about this
file that you didn't?

A. Can you repeat the question,
pl ease.

Q Are you aware of any basis on
whi ch Mark or Gregg woul d be aware of sonething
wth respect to this file that you were not?

You seemto be struggling with this
guestion, do you want ne to rephrase or can you
answer ?

A Rephrase, pl ease.

MR GOTTLIEB: M. MlIne-Smth, if you
could tineframe it, it mght help.

BY MR M LNE- SM TH.

Q We're not tal king about a very
|l ong tinmeframe, we're tal king about from was it
January 19th through April of the events covered in

your affidavit, fair enough?
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A Ckay.
100 Q So in that tinme period, did Mark

and Gregg get all their information about this file
directly fromyou or are you aware of them
| ndependent |y goi ng out and gat hering additional
i nformation from other sources?
A It sounds |ike a two-part
guesti on.

101 Q It's an either/or. Either they
got everything fromyou or they may have been
getting information from sonepl ace el se.

MR GOTTLIEB: O she doesn't know.
MR MLNE-SM TH. That's fine.

THE DEPONENT: | don't know.

BY MR M LNE- SM TH.

102 Q You understand, as a nenber of the
Law Soci ety of Upper Canada, you understand the
conpetency requirenent to the Rules of Civil

Pr ocedur e?

MR, GOTTLIEB: |I'msorry, the what?
BY MR M LNE- SM TH.
103 Q Conpetency. Sorry, not Rul es of
Civil Procedure, Rules of Professional Conduct?
A Yes.
104 Q You specifically understand your
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obligation to seek out the necessary expertise from
anot her lawyer if you lack the requisite skills?

A Yes.

105 Q And so you were conpetent to
handl e a CCAA matter |ike the one we're dealing
wi th today?

A | am going to say that CCAA
litigation is a specialized area of litigation and
| would not say that |I'm conpetent to handl e CCAA
litigation.

106 Q WAs anyone in your group conpetent
to handle CCAA litigation?

A | don't know,
107 Q So not that you' re aware of ?
A | don't know,
108 Q You told ne earlier when you were

telling nme about your background at Cassels Brock
that you were aware that there were specialists in
the field who you could consult regardi ng the CCAA
| f necessary, but you chose not to do so in this
case?
R F MR. GOTTLIEB: | have no object to the
guestion on the basis of privilege.
BY MR M LNE- SM TH.
109 Q Wiy did you not retain CCAA
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counsel in this matter?
R F MR. GOTTLI EB: Sane objection on the
basis of privilege

BY MR M LNE- SM TH.

110 Q Was it a budgetary problenf
R F MR, GOTTLI EB: Sane objection on the
basis of privilege.

BY MR M LNE- SM TH.

111 Q Ms. Wong Barker, | understand from
your affidavit that Allstream had a decade's |ong
relationship with Prinus, paragraph 8 of your
affidavit?

A Yes, that's ny understandi ng.

112 Q And ny understanding is that for
2014, '15, average revenue to All stream was

approximately $8 mllion; is that right?

A Revenue fronf?
113 Q From Pri nus.
A | don't know.
114 Q Coul d you pl ease nake inquiries

and advise whether | amcorrect that for the years
2014, 2015 the average revenue to MIS and/ or

Al'l streamfrom Prinmus was approximately $8 mllion?
R F MR. GOTTLIEB: No, we will not. That's

I nformation obviously that the parties have here
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and chose not to put in the record. So if it was
t hought to be relevant, it could have been put in.
Frankly, | don't think it's rel evant.

BY MR M LNE-SM TH:

115 Q Zayo clains to be approxi mately
$1.2 mllion?
A Yes.
116 Q And none of that debt was secured?
A | don't know,
117 Q And you knew t he amount of the

debt at all relevant tines?

A No.
118 Q When did you |l earn the anount of
the debt? When | say all relevant tines, |I'm

tal king form January 19 forward, January 19, 20167
MR GOITLIEB: Until when, M.
MIlne-Smth, you don't nean until today when you
say the relevant tines?
MR. MLNE-SM TH. For the purposes of
this question | do, if she knows it, she knows it.
BY MR M LNE- SM TH.

119 Q In general, when | say the
relevant tine | nmean starting January 19, 2016 and
goi ng through April

A Wl |, ny understandi ng of the
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billing is that it's conplicated because of the
finale of interconnection agreenents. Sone of the
chart is the fixed charges, other charges being

usage charges charged in arrears. So in January

t he nunber wasn't as high, | believe, as 1.2
mllion. | was relying on nmy billing analyst
providing me with a table, which | included at the

end of ny affidavit.
120 Q So the February, March invoices
are for relatively small amobunts. So we just | ook
t hrough January, it's still pretty close to that
$1.2 mllion figure, maybe 1.1 mllion, correct?
A Looki ng at Decenber and January?
121 Q No, if you | ook, sorry, March and

February are a total of around $76, 000. 00, correct?

A February and March?
122 Q Yes.
A Ckay.
123 Q Look at page 11, paragraph 42 of

your affidavit, February, March are around
$76, 000. 00, correct?
A Correct.
124 Q So if you subtract that fromthe
total prefiling you come up with 1.125ish mllion?

MR. GOTTLIEB: You're just --
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THE DEPONENT: Is this a math exercise?

MR. GOTTLIEB: You're just doing the
mat h t here?

MR MLNE-SMTH |I'mjust trying to
make sure we're on common ground here.

MR, GOTTLI EB: Common ground for what?

MR. M LNE-SM TH. How nmuch was owed,
according to Zayo, according to Allstream how nuch
was owed to it by Prinus.

MR GQGOTTLIEB: So it's set out in the

chart.

MR MLNE-SM TH:  Yes.

MR GOTTLIEB: So that's why, |
apol ogi ze, it's probably ny fault, I'm not

under st andi ng what you're aski ng.
BY MR M LNE- SM TH:
125 Q My point is as of January you knew
this was a significant anmount of npney.
MR GOTTLI EB:  Under st ood.
THE DEPONENT: In January the nunber
was nmush | ower than 1.2.
BY MR M LNE- SM TH.
126 Q Wul d you agree -- we just | ooked
at what February and March were, right, so by the

end of January --
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127

128

129

130

A But this chart was provided around
the tinme that ny affidavit was sworn.

Q Let ne ask you a different way.
In January when this file |landed on your desk, did
you have any under st andi ng what soever as to how
much was in issue for Allstrean?

A That it would become 1.27?

Q Just tell ne what your
under st andi ng was about how i nportant this was and
how nuch noney was at issue?

MR. GOTTLI EB: Those are two different
guesti ons.

THE DEPONENT: Coul d you break that
down, pl ease?

BY MR M LNE- SM TH.

Q As of January when you first got
involved in this matter, what, if anything, did you
know about how nuch noney was owed to All stream
Zayo?

A My recollection in January, based
on what the billing analyst was telling nme, was
t hat the nunber was around 600, 000.

Q And were you updated by that
billing anal yst al ong the way?

A. Yes.
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131

132

133

134

135

136

Q So, for exanple, by -- | assune
you woul d have | earned about the January invoices
sone tinme in February?

A | would have to go back and | ook

at ny emails.

Q Can you pl ease advi se ne?
R F MR, GOTTLIEB: No. M. MIne-Smth, I
apol ogi ze, |'m m ssing the rel evance of when Ms.

Wng Bar ker knew the anmounts ow ng.

MR MLNE-SMTH: [|'ve already stated
what the relevant is, so we'll leave it for
ar gunent .

MR, GOTTLI EB: Ckay.

BY MR M LNE- SM TH:

Q You | earned of the Prinus CCAA

filing on January 19th, 2016, the day it happened?
A Yes.
Q And how was it brought to your
attention?
A The sal es account manager.
believe it's in ny affidavit.
Paragraph 11 is where you --
Yes.

So who i s that account manager?

> O > O

Bri an Beube.
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137

138

139

140

MR. GOTTLIEB: Do you know how to spell

t hat ?
THE DEPONENT: B-E-U B-E.
BY MR M LNE- SM TH.
Q And shortly thereafter Prinus

started sending All stream notices requesting
consent to assignment of certain contracts. |
believe the first of those is at Exhibit "D' of
your affidavit, correct?

A. January 22nd, yes.

Q So Exhibit "D'" refers to a June
20, 2000 contract between AT&T Canada and Prinus
Tel ecomuni cati ons Canada, correct?

A It does in the first paragraph.

Q And this letter disclosed the
exi stence of the asset purchase agreenent with
Birch HIl in the third paragraph?

A Wth Birch, yes.

Q Sorry, |'mthinking about another
client, Birch, not Birch HII. Too many Birches
runni ng around.

It also disclosed that notion materials
in connection with Prinus' notion to approve the
sal e woul d be avail able shortly on the Mnitor's

website, correct?
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A Correct.
141 Q And you understood that those

142

143

144

notion materials would likely include the asset
pur chase agreenent itself?

A Yes.

Q And the letter requested
Al'l streamls consent to assign the contract referred
toin the first paragraph, correct?

A Yes.

Q And on page 2 of the letter it
di scl oses that:

“Fol | om ng the assignnent, the

purchaser [Birch] will be

responsi ble for all

obligations...arising after

cl osing. "

Do you see that in the first paragraph
at the top of page 2?

A | do. To ne it read like a run-on
sentence with a m ssing conma.

Q Where did you think the comma
shoul d be?

A After arising, as in:

"...the purchaser will be

responsi ble for all obligations
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under the contract arising, after

the closing."

The way you read it sounds |ike you're
saying the comma goes after contract, as in before
arising. So you read it as:

"...the purchaser will be
responsi ble for all obligations

under the contract, arising after

the closing."

145 Q So your interpretation of this is
t hat the purchaser would be responsible for al
obligations arising before and after the closing,
that's your read of this?

A My read is that it's anbi guous.

146 Q Did you call up the author of this
letter to clarify that anbiguity?

A It said that for any questions to
contact the Monitor and | did contact the Monitor.

147 Q It says call either nme, Steven
Bi ssell of the Monitor, M ad Calina of Stikeman
Elliott. So you didn't call M. N ce, correct?

A No.

148 Q And |'ve seen in your
correspondence --

A. Is there a nunber for Bob Nice in
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149

150

151

152

this letter?

Q Yes, there's letterhead at the
bottom of the first page, two different tel ephone
nunbers.

A. Are those his direct tel ephone
nunber s?

Q | don't know. M question is,
you're a conpetent wonman, Ms. Whng Barker, if you
wanted to call Bob N ce you could, right?

A Correct.

Q Even if he didn't put his phone
nunber in the letter, you could figure out a way to
call himif you wanted to, right?

A Correct, and |I did not.

Q And you chose not to, thank you.

| ' ve seen your correspondence with the
Monitor, | haven't seen any place whatsoever where
you purported or attenpted to clarify this
anbiguity you've identified in the first paragraph
on page 2 of the letter; aml right?

A Yes, but in a Court Mbonitor
process | thought that we had sone protections,
especially when | asked for notices to be sent to
me, including the asset purchase agreenent to be

sent to ne.
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153 Q | "' m not asking you about what
protections were available, |'m asking about a

154

155

156

157

specific anmbiguity you' ve identified here for the
first tine. You never did anything to clarify that
anbiguity with any of Prinus, the Monitor or their
respective counsel ?

A Correct.

Q This letter also, if you continue
down after the notice provisions and | ook at the
penul ti mate paragraph, you'll see M. N ce's letter
di scl osed that if consent, the consent being
requested is not granted, that Prinus intended to
rely on Section 11.3 of the CCAA, do you see that?

A Yes.

Q Specifically M. N ce said that it
gives the Court the jurisdiction to order the
assignnent of a contract w thout consent on certain
terms and conditions set forth in Section 11.3 of
t he CCAA; do you see that?

A Yes.

Q And | take it that sitting here
now t oday you have read Section 11.3 of the CCAA?

A Yes.

Q And you understand that it allows

a Court to nmake an order assigning rights and
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obligations, contractural rights and obligations of
the debtor to a third party despite the
counterparty's objection, counterparty in this case
bei ng Al l streanf
A. Coul d you repeat the question.

158 Q You under stand now t hat Section
11.3 allows the Court to nmake an order assigning
ri ghts and obligations under a contract of the
debtor to a third party despite the counterparty to

the contract's objections?

A Yes.
159 Q And | take it you've read 11.3
(4)7?
A Yes.
160 Q And 11.3 (4) requires paynent of

cure costs as a condition of obtaining an order
under Section 11.3, correct?
A Yes.

161 Q So had you read 11.3 you woul d
have known that the terns and conditions referred
toin this letter would have included payi ng
prefiling debts?

MR. GOTTLIEB: Can you ask that again,
M. MIne-Smth.
BY MR M LNE- SM TH.
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162

163

164

165

Q Had you read 11.3, Section 11.3 of
the CCAA at the tine that you received this letter,
you woul d have known that the ternms and conditions
referred toin M. Nice's letter woul d have
I ncl uded paying prefiling debts?

MR, GOTTLIEB: In that paragraph?

MR. M LNE-SM TH.  Yes.

THE DEPONENT: The way that it is
phrased in this paragraph to which you're referring
makes it seemlike the result would be the sane.

BY MR M LNE- SM TH.

Q That's not my question

MR. GOTTLI EB: You have to |let her
answer because you're asking for what she woul d
have done at the tinme and | think it's fair she
answer what she under st ood.

BY MR M LNE-SM TH:

Q Go ahead and then we'll cone back
to ny question.

MR, GOTTLI EB: Thank you.

THE DEPONENT: So | had no idea that
voluntarily consenting to the assignment woul d put
us in a worse position than if we didn't cooperate.

BY MR M LNE- SM TH.

Q | understand. Let's conme back to
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ny question, now. Had you read 11.3 you woul d have
known that the terns and conditions referred to in
t hi s paragraph woul d have included paying prefiling
debt s?

A 11.3 (4) seened |ike another neans
to obtain our cure costs. Reading it with this
par agraph di dn't suggest that consenting woul d

prevent us from obtaining our cure costs.

166 Q Let me clarify that. D d you read
11. 3 of the CCAA when you got this letter?
A Yes.
167 Q You didn't retain outside counsel ?
A No.
168 Q And you didn't ask Prinus, the

Monitor or their counsel to clarify what the terns

and conditions under 11.3 were?

MR GOITLIEB: | don't understand that
questi on.
BY MR M LNE-SM TH:
169 Q You didn't ask Prinus, the Mnitor

or either of their respective counsel to clarify
what they neant by the certain terns and conditions
set forth in Section 11.3 of the CCAA?

A. One of your questions earlier said

that they can't provide ne | egal advice anyway.
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170

171

172

173

Q "' masking a factual question
You didn't ask Prinus, the Mnitor or either of
their respective counsel to clarify what the
certain terns and conditions set fort in Section
11.3 of the CCAA were? |It's a factual question, |
take it the answer is no?

A No, but | didn't think | had to
when | emailed the Monitor saying that we were a
significant creditor and supplier and what is the
proof of clains process and when will the asset
purchase agreenent be available, and if it is
avai l abl e please send it to ne.

Q Wthout getting into the content
of any privilege comunication, did you ask anyone
else in the Allstream | egal group about Section
11. 3 of the CCAA?

R F MR. GOTTLIEB: Sorry, she can't answer
that without giving privilege information, M.
MIne-Smth, so | have to object.

BY MR M LNE- SM TH.

Q Did you give this letter to anyone
else in the | egal group?

R F MR. GOTTLI EB: The sane point.

BY MR M LNE- SM TH.

Q Did anyone else in the group
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174

receive this letter?

MR GOITLIEB: Directly?
MR MLNE-SMTH. Directly or

i ndirectly.

MR GOITLIEB: Well,

t he sane question that |'ve just objected to?

MR MLNE-SMTH |

for you to decide.

R F MR, GOTTLIEB: It's for you not to ask
if I've just objected, and trying to get the

information a different way, if
still inproper. | think it's asking the sane

information, so |'mgoing to object on the sane

basi s.

MR. M LNE-SM TH: W obvi ously disagree
about the propriety of the question. Wy don't we

take a quick break there.

-- Recessed at 10:57 a.m

-- Reconvened at 11:07 a.m

BY MR M LNE-SM TH:

Q So we were | ooking before the
break at Exhibit "D'. |If you just want to turn to
the next letter Exhibit "E', this is a January 26
| etter fromPrinus to Ron Haseman, H A-S-E-M A-N,

and the legal departnent at Allstream Do you have

Isn't that asking

don't know, that's

it's inproper, it's
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t hat ?
A | do.
175 Q This was regarding a series of

agreenents listed at Schedule "A" as referred to in

the first paragraph?

A Yes.
176 Q And as it was sent to the |egal
departnent, | trust you received a copy of it

around the time of January 26th?
A Yes.

177 Q And | take it you would agree with
me that other than it deals with different
contracts, the content is essentially identical to
Exhibit "D'?

A Correct.

178 Q Now, Ms. Wong Barker, you've told
us in your affidavit and you' ve also told us this
norni ng that your interpretation of these letters
Is that Prinus could achieve the sane result
whet her Zayo consented or not?

A Correct.

179 Q But you'd agree with ne that
neither of these letters, in fact no letter or
communi cation attached to your affidavit actually

says that?
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180

181

182

183

A " m | ooking at Exhibit "E", page
2, last paragraph.

Q So that and simlar paragraphs in
other letters received fromPrinus are the only
thing you rely upon for your conclusion that Prinus
coul d achieve the sane result whether Zayo
consented or not, there's not any other
communi cation you're relying on in that regard?

A Um | suppose I'malso relying on
t he phone call | had with Kyle Mtchell on March,
on or around March 1st.

Q So this is as described in
paragraph 30 and 31 of your affidavit?

A Yes.

Q And you have included in paragraph
30 and 31 all the relevant aspects of that phone
call that you can recall?

A Yes.

Q And what you're relying on
specifically is the last two sentences of paragraph
31 where you tal k about what M. Mtchell did not
say, correct?

A He did not say and he al so said
that the notion the follow ng day was just going to

be about assignnents and that if we sign the letter
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and cooperated then we could avoid the expense and
hassl e of attending the notion hearing the

foll ow ng day.

184 Q And --
A Could I add to ny answer?
185 Q Yes.
A | believe in his affidavit he

guoted ne saying that | said the words --

186 Q Sorry, you nean M chael Now an's
affidavit?
A | nmean Kyle Mtchell's.
187 Q He quotes you sayi ng what?
A He quoted ne as saying a sensible
path forward, | don't have it in front of ne. |

certainly woul d not have said those words if Zayo

was being asked to waive its right to $1.2 mllion.
188 Q And goi ng back to Exhibit "E", you

saw that the assignnment of the contract by Section

11.3 woul d be subject to certain terns and

condi tions?

A Looki ng at page 2 of Exhibit "E"?

189 Q The paragraph of the letter that
you relied on, bottom of page 2, Exhibit "E".
A Yes.
190 Q You say, where it refers to the
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assi gnnment pursuant to Section 11.3, would be
subject to certain terns and conditions?
A Yes, | see that.

191 Q And you al so knew that if you
consented there were no terns and conditions
attached to it?

A | did not know that at the tine.

192 Q No one said that there would be
any terns and conditions attached to it if you
consent ed?

A Yes, but | thought the result
woul d be the sane, that we would be financially

di sadvant aged by cooperati ng.

193 Q But answer to ny question is yes?
A. The question again is?
194 Q Pl ease read the question again.

THE REPORTER:
"No one said that there would
be any terns and conditions attached

toit if you consented.

THE DEPONENT: | suppose not
explicitly.
BY MR M LNE-SM TH:
195 Q And, in fact, you never told

anyone that Allstream expected to be paid all
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196

197

198

prefiling debts?

A | believe in ny email to the
Monitor when | advised that we were a creditor and
supplier and that we wanted to submt proof of
claims fornms that | was basically saying that.

Q But you understood that in a CCAA
context creditors often wll not recover full
amounts owed to them correct? You understand
that, that's not a controversial fact, yes?

A Yes.

Q And, in fact, in Exhibit "L" to
your affidavit, --

A Yes.

Q -- you'll see your |ast paragraph
says:

"W wish to know given the

nature and priority of clains what

Zayo may expect to receive on its

1.2 mllion prefiling claimabout.

What steps may be taken by Zayo to

maxi m ze recovering such 1.2

mllion."

So you were inplicitly acknow edgi ng
that Zayo was, in fact, likely to recover |ess than

1.2 mllion, but you wanted to nmaxi m ze the
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recovery?
A | suppose so, yes.
199 Q And had you taken up the

200

invitation in M. Nce's letter to call hinmself or
Steve Bissell of the Mnitor or Viad Calina of
Stikeman Elliott, had you taken up that invitation
to call one of those people and to clarify any

anbi guities you m ght have had, you don't know what
M. N ce would have said, there's no way for you to
know what he woul d have sai d?

A. No. You're inplying he would have
given ne a ful sone reply?

Q "' mnot inplying anything, |I'm
sayi ng you woul dn't have known what he coul d have
sai d.

A No, but | imagine it would have
been simlar to the response that | did get by
emai |, which was it was the obligation on ne to
pull fromthe website, not for themto push notices
to me that were going to significantly effect
Zayo's rights.

MR, GOTTLIEB: The question is
obvi ously not necessary, M. MIne-Smth. You're
asking if she could know what soneone would say to

a question she did not ask of that soneone. |
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think we can take an agreenent that she is
power |l ess to know what someone woul d have said in
response to a question that was not asked.

BY MR M LNE- SM TH.

201 Q You obviously don't know what the
result of any possible negotiation over cure costs
m ght have resulted in?

A. "' m not clairvoyant, no.

202 Q So obviously you don't know if you
had asked for cure costs whether Prinus would have
paid themor just wal ked fromcertain contracts
rat her than assign then?

A | can't know. Can | add? | can't
know, but in asset purchase agreenents the
essential contracts are listed at Schedul e "B"

203 Q And you're aware that there were
changes nmade to those schedul es over tine?

A According to M chael Now an's
affidavit.

204 Q Right. So you understand that
Primus and Birch had the ability to add or renove
contracts fromthose schedules as they saw fit or
as they agreed between them and that was not up to
you?

A. That was not up to ne. Can | add,
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205

206

207

208

it was not up to nme, but | recall seeing |anguage
I n the asset purchase agreenent about

I nt erconnection contracts being significant and
likely to be included at Schedule "B" as essenti al
contracts.

Q | believe the interpretation of
the APAis a matter for argunent.

On January 29th, Exhibit "I" to your
affidavit, your president wote to M. Bissell of
Primus; do you have that letter?

A MM hnrm

Q And he was writing about the
various requests for consent to assign contracts
t hat have been received by Al streanf

A. Yes.

Q And you see in the third
paragraph -- first of all, it discloses the main
change and then the sale of Allstreamto Zayo?

A Yes.

Q And then it says:

"I'n connection with such
transaction and to reflect the

actual usage of the contracts, MIS

W shes to assign to Allstream MIS

rights, benefits and obligations
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under the contracts, and Allstream

wi shes to assune such obligations,

exerci se such rights, and receive

such benefits."

| take it fromthat that Allstream
wanted to take the benefit of the assignnment of

contracts?

A From MIS to All streanf
209 Q Yes.
A Yes.
210 Q And by this time MIS and All stream
wer e obviously two separate conpani es?
A Yes.
211 Q And Al |l stream needed the contracts

assigned to it so they could have the benefit of
t hose agreenents?
A Yes.
212 Q And by this letter Al stream asked
for Prinmus' consent to these assignnents?
A Yes, and we woul d not have done so
had Prinmus not asked for our consent.
213 Q That will be a question for the
Court.
MR. GOTTLIEB: No, it wouldn't, that's

a factual statenent she just nade, M. MIlne-Smth.
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214

215

216

217

MR MLNE-SMTH. As you know, Courts
can decide matters of fact as well matters of | aw,
M. CGottlieb.

MR. GOTTLI EB: Yes, they can.

BY MR M LNE- SM TH:

Q Your conpany, Allstream further
asked that MIS be rel eased fromall obligations
under the contracts arising after January 29, 2016;
do you see that in the sane paragraph?

A Yes.

Q And you, of course, don't assert
that Prinmus was obligated to provide such a
rel ease?

A. Well, | have to go back and | ook
at the contracts and | imgine the contracts woul d
have said such consent not to be unreasonably
wi t hhel d.

Q But you were asking for the
consent inthis letter? You're not telling them
t hey have to, you're asking for it, correct?

A Ckay.

Q And was it a termof the sale
acquisition of Allstreamthat you seek and obtain
such assignnents and rel eases?

A Repeat the questi on.
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218 Q Was it a termof the Zayo
acqui sition of Allstreamthat you seek and obtain
the assignnents and rel eases referred to in this

par agr aph?

A | don't know.
219 Q Coul d you pl ease produce the
acqui sition agreenent between Zayo and MIS?
A. | believe --
R F MR, GOTTLIEB: [|'mgoing to object.
No, we will not.
BY VR M LNE-SM TH:
220 Q Just to be clear, | would like to

know i f there was any | egal obligation on either
MIS or Allstreamor any related entity to themto
obtain the assignnments and/or rel eases that are
requested in this paragraph.

MR. GOTTLI EB:  Under st ood.

MR MLNE-SMTH |Is that question

ref used?
R F MR, GOITLIEB: Yes, sir.
BY MR M LNE-SM TH:
221 Q | take it fromthe events you set

out in your affidavit that you did not continue to
monitor the FTI website, the Monitor's website for

their notion materials to approve the sale to
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Bi rch?
A | nonitored it intermttently.
222 Q You accept, | trust, that the

223

224

225

226

notion materials were avail able as of February 2nd
and that those notion materials included the APA?

A | understood after March 2nd t hat
the materials were avail able buried at Exhibit "L"

in a 413 pdf, but | did not know at the tine.

Q So you understood after March the
2nd?

A Yes.

Q So for the nonth of February you

didn't go to the Mmitor's website to |l ook for the
notion material to approve the sale?

A | went and | ooked for the asset
purchase agreenent and when | skimmed the website |
didn't see it.

Q So you woul d have seen notion
materials to approve sale, but you just didn't
click through and | ook at it?

A To Exhibit "L" of a 413 pdf, no, |
didn't findit.

Q Did you open the pdf at all and
| ook at the index?

A. | don't recall doing that, no.
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227

228

229

230

Q Ckay. So at the time prior to
March when you say you finally found this docunent,
prior to March you had | ooked at the website for
the Monitor, but you hadn't opened the notion
materials so you had no idea how hard it would be
to find?

MR. GOTTLIEB: She didn't say that, M.
MIlne-Smth, she said she doesn't recall.

BY MR M LNE- SM TH.

Q Let's clarify. For the nonth of
February you never actually opened the pdf that
contai ned the notion materials to approve the sal e?

A. Correct, and | was expecting that
the Monitor would send ne the APA.

Q Well, that's a separate debate
that 1'Il |leave to you and the Mnitor.

Can you turn to Exhibit "G', please.
So this is a letter dated February 17 from
Al streamto Prinus.

A Actually, to the Mnitor.

Q Sorry, yes, the Monitor, FTI
Consulting in its capacity Mnitor. |f you | ook at
the first paragraph | take it this letter was
attachi ng your revised schedul e contracts for which

you were providing your consent to the assignnment?
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A. Correct.
231 Q And again at the bottom of the

232

233

first page, so that |ast paragraph at the bottom of
the first page, you again explicitly asked that in
consi deration for the assignment Prinus agreed to

t he assignnent of contractural rights and
obligations fromMIS to All streanf

A. Sorry, could you repeat the
guesti on.

Q You explicitly asked that in
consi deration for the assignnment of the contracts
fromPrinmus to Birch, that Prinus agreed to
assi gnnent of the contract from MIS to All streanf

A. When you say in consideration of
are you equating the -- sorry, our, Zayo's request
to assign with Prinus' request to assign to Birch,
are you equating the two in that there's adequate
consi deration here when by consenting to the
assignnment from MIS to All streamthere was no
wai ver of 1.2 mllion by consenting to this
assi gnnent .

Q Not mnmy question, ny question was
much narrower. |'m saying that you had been asked
to assign and you in turn were asking for an

assi gnment, correct?
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234

235

236

237

A Because we can't consent to an
assi gnnment when the counterparty in the contract is
not accurate. W were the service provider.

Q Well, the only reason it wasn't
accurate i s because you needed an assignnent. MIS
could have sinply agreed to the assignnent, it
could have rested with MIS and then All stream
woul dn't have had the benefit of the contract,
correct?

MR. GOTTLIEB: She's not, they are not
MIS, M. MIne-Smth. You're saying she could have
consented to an assignnent on behalf of MIS when
they' re not MIS.

BY MR M LNE- SM TH:

Q So you could have sinply said to
them go call MIS, that coul d have been your
response?

A And they did.

Q But that wasn't your response,
your response wasn't to go call MIS, it was to say
we also want it assigned to us, correct?

A. Actually, | did call MIS.

Q That's not my question. You
didn't wite back and say why are you bot hering us,

this is MIS s contract, correct?
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A. Vell, it's inplied.
238 Q That's not -- | don't want to ask

about what's inplied, I want to ask about what you
did. You never wote back to the Mnitor or Prinus
sayi ng | eave us al one, these contracts are with
MIS, or words to that nature?

A. No, | suppose | didn't.

239 Q Because you wanted to have the
contracts for the benefit of Allstream we've
al ready tal ked about that this norning.

A. Well, we already had an
| nt erconpany agreenent wherein they were --

240 Q No, MIS had an agreenent, you just
made that point, MIS had that agreenent, not
Al'l stream

MR GOTTLIEB: You have to |let her
finish her answer before you interrupt, please.

THE DEPONENT: So | don't think it's a
secret that MIS was preparing Allstreamfor sale
and in January 1, 2012 we had, MIS and All stream
had an i nterconpany agreenent and it's referenced
in ny letter, whereby the national enterprise
busi ness assets were assigned by MIS to Al l stream

BY MR M LNE- SM TH.

241 Q Okay. Again, it doesn't answer ny
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question. At no point did Allstreamin response to
| etters received fromPrinmus or the Monitor reply
that you should sinply go and ask for the consent
to these assignnents from MI'S, you never gave that
response?

A. | suppose not, but it's clear from
our letter that MIS woul d have to consent to the
assignnent to Allstream There's a signature box
In the February 17th letter, there's a signature
box in the, | think, January 29th letter.

242 Q The fact of the matter is
Al'l stream wanted the contracts?

A But we already had the contracts
because --

243 Q No, MIS had the contracts. You've
just made that point, MIS had the contract and
Al streamwanted it, correct?

A MI'S had assigned the contracts to

Al'l stream by an interconpany agreenent already.
244 Q You knew t hat consent --

MR, GOTTLI EB: Pl ease, please, |let her
finish the sentence before you ask the next
guesti on.

BY MR M LNE- SM TH.

245 Q Had you fi ni shed?
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246

247

248

249

MR GOTTLIEB: No, she wasn't finished,
you cut her off mdstream She said they had
al ready been assigned. Her reply affidavit states
all of these points explicitly.

MR MLNE-SMTH | understand that.

BY MR M LNE- SM TH:

Q Did you have any nore to add?

A. | was saying that effective
January 1, 2012 MIS had al ready assi gned agreenents
to Allstream so this was a matter of cl eanup.

Q You asked for consent to assign
t hose contracts.

A. Yes, because Prinus was asking for
our consent to assign to Birch.

Q Right. So you couldn't
uni laterally, MIS couldn't unilaterally assign the
contracts to All streanf?

A. |"msorry, MS couldn't?

Q MIS couldn't unilaterally assign
the contracts with Prinus to Allstream you had to
get Prinmus' consent which is why you asked for it?

A | haven't done an exhaustive
review of the contracts with Prinus, but it
woul dn't surprise nme if the assignnent |anguage in

the rel evant contracts said that consent to
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assi gnnment woul d not be unreasonably w thhel d.

250 Q The fact of the matter is you did
ask for consent?
A Because we wanted to be
cooperati ve.
251 Q Because you wanted to have the

contracts?

MR. GOTTLIEB: M. MIne-Smth, no
matter how many tinmes you ask the question it's not
going to change the answer. The answer is
repeatedly the reason we asked for it is because
Primus asked for an assignnment and therefore we

needed to get themin the right name. That is

repeatedly the answer given. | get it.
MR MLNE-SMTH. | understand that's
t he answer that you want to give, |I'masking a

di fferent questi on.

MR GOTTLIEB: That's the answer that's
gi ven.

MR MLNE-SMTH M. Cottlieb, let ne
ask ny questions because |I'm --

MR, GOTTLIEB: The problemis you' ve
asked it about seven tines.

MR MLNE-SMTH.  Hang on, |'mtalking

now. |'m asking questions and |'mgetting answers
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to different questions, I'mgetting interjections
fromcounsel. |If you just let ne ask ny questions

and get answers to nmy questions, we're all going to
be done very quickly.

MR. GOTTLIEB: [I'mgoing to talk now.
You have asked the sane question seven or eight
times. The record will show that. | appreciate
you' re not enjoying the answer you're getting.
We'll all nake the argunents based on the facts as
they are, as set out in the reply affidavit, as set
out in the answers given today.

The evidence isn't going to change
because you're asking the sane question over and
over again. So there cones a point where it is
enough.

What question do you say you don't have
an answer to because |'ve let you repeat the sane
guestion and argue with the witness, what's the
question that you say hasn't been answered?

BY MR M LNE- SM TH.

252 Q Ms. Wbong Barker, Allstream wanted
to continue in business wwth Prinmus or Birch, as it
subsequently acquired, you wanted to continue with
t hese contracts, correct? |It's a sinple question.

A. Well, Prinus relied on us for
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data, for 911 services because it was a retailer.
If we were to drop these contracts, we woul d be,
don't know, de facto interfering with the
contractual relations of Prinmus with its end
custoners.
253 Q The contracts were profitable for
Al'l stream weren't they?
A. | don't know the profit margins.
254 Q And you're going to get back to
me, | think, on whether or not you agree with ny $8
mllion annual revenue figure?
MR GOTTLIEB: No, we said we woul dn't
do that.
MR MLNE-SMTH So | take it you'll
refuse to provide profit margin figures on these

contracts?

R F MR GOITLIEB: Correct.
BY MR M LNE-SM TH:
255 Q Again, in this February 17 letter,

| i ke the previous one, you asked that MIS be
rel eased fromall obligations under the contracts
I n question arising after the date first noted
above?

A Yes, | see that sentence.

256 Q You did that because MIS needed a
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rel ease or wanted a rel ease?

A | don't know if they needed a
rel ease.
257 Q | said or wanted.
A MI'S wanted a cl ean assi gnnent.
258 Q Right. And they were asking for

that release in consideration of Allstreanis
assunption of MIS' s obligations under the
applicabl e contracts?

A It makes it sound like --

MR. GOTTLIEB: No, no, just is that
what the letter says.

THE DEPONENT: Coul d you repeat the
questi on.

BY MR M LNE- SM TH.

259 Q They' re asking for the release in
consideration for Allstreanis assunption of MIS' s
obl i gations under the applicable contracts, that's
what the letter says?

A Ckay.
260 Q So you agree with that?
A. Coul d you repeat that, please?
MR. GOTTLIEB. M. MIlIne-Smth, are you
just asking her to confirmwhat the |etter says?

MR. M LNE-SM TH.  Yes.
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MR GOTTLIEB: If that's what the
| etter says, then we agree that's what the letter
says.

BY MR M LNE- SM TH.

261 Q Now | et ne take the next step,
It's not just what the letter says, that was, in
fact, the truth?

MR, GOTTLI EB: Now you're going to have
to repeat the question, then.
BY MR M LNE- SM TH.
262 Q This letter says:
"MIS and Al |l stream request your

consent to these assignnents and

your agreenent that, in

consi deration of Allstreans

assunption of MIS' S obligations

under the applicable contracts, MIS

Is released fromall obligations

under such contracts arising after

the date first noted above."

That accurately reflects what MIS and
Al |l stream wanted to happen, that's why you said it
in the letter, correct?

A Yes, because we wanted to

cooperate with Prinus' consent to the assignnent to
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Bi r ch.
263 Q A MIS rel ease wasn't necessary for

the Prinus assignnent to Birch.

A Is that a question or a statenent?
264 Q It's a statenent. Do you di sagree
wWithit?
A Repeat the statenent.
265 Q A rel ease of MIS wasn't essenti al

for the assignnent of the contracts fromPrinus to
Birch, correct?
A From whose point of view?
266 Q From anybody's poi nt of view.
A | think MI'S woul d take issue with
t hat statenent.
267 Q So it's sonmething that MIS
requi red, not sonmething that Prinus or Birch
required, correct? It's what you just told ne.
MR GOTTLIEB: No, it's not. She's
gone over this several tines.
MR MLNE-SMTH. No, this is new area,
M. Cottlieb, it's a different point, so don't act
like this is retrodden ground, it's sonething new.
MR. GOTTLIEB: It is retrodden ground
for exactly the sane reason she said before, but

you can go over it again.
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268

269

270

271

BY MR M LNE-SM TH:

Q Ms. Wbng Barker, you just told ne
that it was sonething that MIS required, correct?

A | woul d i magi ne that they would
want the rel ease.

Q And that's why you asked for it in
the letter?

A Because we wanted to cooperate
with Prinus' request for consent to assignnment to
Bi rch.

Q That' just nmy point, M. Wng
Barker. You keep on repeating that |ike a mantra,
but wouldn't you agree with ne that if it was
sonething that MIS required, it had nothing to do
W th cooperating with Prinus and Birch?

A Vell, | disagree with that
statenent because the trigger for this letter was
Primus' request for consent to the assignnent to
Bi r ch.

Q | understand that's what set this
whole thing in notion. But, Ms. Wng Barker, you
are a lawer, you're an Oficer of the Court,
you're under oath, are you telling nme that the
request for a release on behalf of MIS was

sonet hi ng done just for the benefit of Prinus and
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272

Birch; is that your testinony?

MR. GOTTLIEB: You can ignore the first
part of the question about being an O ficer of the
Court and the |ike and being under oath and
consi der the question.

THE DEPONENT: Coul d you repeat the
second part of your question?

THE REPORTER:

“...are you telling ne that the
request for a rel ease on behal f of

MI'S was sonet hi ng done just for the

benefit of Prinus and Birch; is that

your testinony?"

THE DEPONENT: It woul dn't have cone up
but for Prinus' request.

BY MR M LNE- SM TH:

Q That's not my question

MR, GOTTLIEB: | think it is, M.
MIne-Smth. You're not getting it and that's
fine, we'll argue about it before the Court. But
she said the same position now repeatedly for the
| ast half hour. We'Il argue about whether the
j udge accepts that position or doesn't before the
Court. But the position is what the position is

and it has been stated repeatedly.
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MR. M LNE-SM TH. The question she
answered is howit canme up.

MR GOTTLIEB: No, M. MIlne-Smth,
you' re not accepting it. That's fine. Wy don't
we argue it before the Court as to the significance
of it and then we can nove on. She's given this
answer repeatedly and I'mnot really sure why you
keep going over it because it's pretty clear you're
not going to get a different answer.

MR. M LNE-SM TH. Because it's not an
answer to ny question.

MR, GOTTLIEB: Wth respect, yes, it

MR MLNE-SMTH [I'mgoing to ask it
one nore tinme and you can refuse it or | can get an
answer .

MR, GOTTLIEB: |'ve already refused it,
so you don't have to answer it again.

MR MLNE-SMTH  Ckay, if it's been
refused I'lIl nove on.

MR, GOTTLIEB: Sorry, |'ve refused the
repetition of it, she's answered it, that's ny
refusal. |[If you want to ask it again, I'mgoing to
say it's been asked and answered, so it's your

call.
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BY MR M LNE-SM TH:
273 Q You woul d agree with ne that the

274

275

assi gnnent coul d be done wi thout the rel ease?

A Whi ch assi gnnent ?

Q The assignnent fromPrinus to
Birch could be done without the rel ease of MIS?

MR. GOTTLI EB: The assignnent of what?

MR. M LNE-SM TH: The assi gnnent of
contracts fromPrinus to Birch.

MR. GOTTLI EB: What contracts with what
counterparty, you can't do it in a vacuum

BY MR M LNE-SM TH:

Q We're | ooking at a very specific
| etter which deals with very specific contracts
that are identified as the schedule to the letter.
We're not dealing in a vacuum here. W' ve been
| ooki ng at Exhibit "J", the February 17 letter,
that's what we've been | ooking at for the |ast 20
m nut es.

The assignnents fromPrinmus to Birch
referred to in this letter could be acconplished
w thout a release of MIS, yes or no?

MR. GOTTLIEB: |If she can answer yes or
no.

THE DEPONENT: Certainly from Prinus

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O M W N P+ O

079

RE: Primus Telecommunications Canada Inc. et al
WONG BARKER, JULIE on July 20, 2016 Page 75

and Birch's perspectives.
BY MR. M LNE- SM TH:
276 Q s that your full answer, you
paused?
A | paused. | don't know. Wuld
Primus and Birch accept the consent to assignnment
wi t hout releasing MIS, that's not for ne to say.
277 Q kay. Ms. Wong Barker, have you
put the Lawyers' Professional Indemity Corporation
on notice in respect of Zayo's clained | osses?
R F MR. GOTTLIEB: | object to the question
on the basis of relevance.
BY MR M LNE- SM TH:
278 Q Have you received any --
MR. GOTTLIEB: And privilege, pardon

BY MR. M LNE- SM TH:
279 Q Have you received any informal or

formal reprimand or discipline in respect of this
| ssue?
R F MR. GOTTLIEB: | object to the question
on the basis of relevance and privil ege.

MR MLNE-SMTH. Well, the rel evance
I's obviously that we think that there was just an

obvi ous m stake nmade, and to the extent that that
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m st ake has been recognized internally at Zayo, we
think that's extrenely rel evant.

MR. GOTTLIEB: Ckay.

BY MR M LNE- SM TH:

280 Q Has Zayo conducted any
I nvestigation into the events giving rise to this
not i on?
R F MR. GOTTLIEB: | object to the question

on the basis of relevance and vagueness.
BY MR M LNE- SM TH.

281 Q | would |ike you to produce all
I nternal correspondence at Zayo that bears on
whet her you erred in failing to demand cure costs
bef ore consenting to an assi gnnent?

R F MR, GOTTLIEB: | object to the question
on the basis of relevance and clear privilege.
BY MR. M LNE- SM TH:

282 Q | would |ike to see your hunman
resources file at Zayo as it relates, if at all, to
this matter?

R F MR. GOTTLIEB: | object to the question
on the basis of relevance and privil ege.

MR MLNE-SMTH. Let's take a nonent
and check and see if we're done here or not.

MR, GOTTLI EB: Ckay, great, thank you.
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guesti ons.

re-exam

-- Recessed at 11:49 a.m

-- Reconvened at 11:58 a.m

MR M LNE- SM TH:
Thanks.

We have no further

MR. GOITLI EB: W have no questions for

--\Wher eupon the exam nation adjourned at 11:59 p. m
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REPORTER S CERTI FI CATE

|, SHEILA M FINLAY, CSR, Certified
Short hand Reporter and Comm ssioner of OGaths within
and for the Province of Ontario, certify;

That the foregoing proceedi ngs were
taken before nme at the tinme and place therein set
forth, at which tinme the witness was put under oath
by ne;

That the testinony of the wi tness and
all objections nade at the tine of the exam nation
wer e recorded stenographically by nme and were
thereafter transcri bed,

That the foregoing is a true and

correct transcript of ny shorthand notes so taken.

Dated this 20th day of July 2016.

Sheila Finlay

NEESONS COURT REPORTI NG, | NC.
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CERTI FI ED SHORTHAND REPORTER
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RE: Primus Telecommunications Canada Inc. et al
NOWLAN, MICHAEL on July 20, 2016

Court File No. CV-11257-00CL
ONTARI O
SUPERI OR COURT OF JUSTI CE
COWERCI AL LI ST
IN THE MATTER OF THE COVPANI ES' CREDI TORS
ARRANGEMENT ACT, R S.C. 1985, C.  c-36, AS AMVENDED

AND I N THE MATTER OF A PLAN OF COVWPROM SE OR
ARRANGEMENT OF PRI MUS TELECOMMUNI CATI ONS CANADA
I NC., PRI MUS TELECOMMUNI CATI ONS, | NC
AND LI NGO | NC.

Applicants

--- This is the Cross-Exam nation of M CHAEL NOALAN
on his affidavits sworn June 30, 2016 and July 19,
2016, herein, taken at the offices of Neesons Court
Reporting, Inc., Suite 1108, 141 Adel ai de Street
West, Toronto, Ontario, MH 3L5 on the 20th day of
July 2016.
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Page 2

APPEARANCES

Dani el Murdoch,

Sean Canpbel I,

Jason \Wadden

Matt hew F. Gottli eb,
& Larissa Msen

Aryo Shalviri,

f or
for
for

for

the Applicants
the Syndicate
Birch

Zayo Canada I nc.

on behal f of the

Moni t or

REPCORTED BY: Sheila M Finlay, CSR
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NOWLAN, MICHAEL on July 20, 2016 Page 3
| NDE X
W TNESS: M CHAEL NOW.AN PAGE
CROSS- EXAM NATI ON BY MR GOTTLIEB. ............ 4

The follow ng |ist of undertakings, advisenents and
refusals is neant as a guide only for the

assi stance of counsel and for no other purpose.

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by UT
and appear on the follow ng page nunbers: None

not ed

| NDEX OF ADVI SEMENTS
The questions/requests taken under advi senent are
noted by U A and appear on the follow ng page

nunber s: None not ed

| NDEX OF REFUSALS
The questions/requests refused are noted by RI'F and

appear on the follow ng page nunbers: 21

| NDEX OF EXHI BI TS
No Exhi bits Entered
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---Upon Conmmencing at 2:00 p. m

M CHAEL NOWLAN; Sworn.

CROSS- EXAM NATI ON BY MR GOTTLI EB:

Q Good afternoon, M. Nowl an. Aml
pronounci ng that right?

A Now- | an (ph).

Q Nowl an, | guess | should have
pi cked that up nyself.

Sir, you're the CEO of the debtors in
t hi s CCAA proceedi ng, correct?

A Yes, | am

Q And you j oi ned the debtor
conpani es in January 2014, as | understand?

A Decenber 2013.

Q Ckay. Thank you very nuch. And
you' ve obviously taken a | eadership role in the

debtors restructuring efforts in late fall of 2015

to today?

A. Yes, | have been very actively
I nvol ved.

Q And you were involved in the Cl SC
process?

A Yes, | was.

Q And you were invol ved, obviously,

in the APA reached with Birch Comruni cati ons,
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correct?
A Yes.
7 Q And under the APA, you know what |

10

11

12

mean by APA, right?

A Yes, | do.

Q Good, it wll save tine. Under
the APA Birch, there were obviously severa
conditions to the contract, to the APA, correct?

A Yes.

Q And under sone of those conditions
certain contracts of the debtors would need to be
assigned to Birch as part of the purchase
transaction, correct?

A Yes.

Q And many of those contracts that
woul d need to be assigned would require consent of
the counterparties to the assignnent, correct?

A Yes.

Q And many of those contracts to be
assigned were in arrears at the tinme the APA was
entered into, correct?

A. That | don't know specifically as
to how nmuch things were in arrears.

Q Sone were in arrears for sure?

A Possibly. | don't have and |
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13

14

don't know the exact status of all the accounts
payabl e, but there were sone that probably woul d
have been in arrears considering we were | ooking at
CCAA. But that's -- once again, we were pretty
current with the majority by the definition on the
trade terms. We were not significantly in arrears
wi th our trade payabl es.

Q Ckay. W know from vari ous
docunents that have been filed in this proceedi ng
that there were, in fact, cure cost paynents nade
with respect to certain of the contracts that were

assigned; you're aware of that?

A That doesn't nean they were in
arrears.

Q | was about to ask you the next
question, which | was going to. [Is it your

evidence, if it is, that's fine, that the debtors
were not in arrears of any of the contracts that
wer e assi gned?

A | can't --

MR. MURDOCH: That wasn't his evidence.
H s evidence was that he didn't know whet her they
were in arrears.

MR, GOTTLIEB: |I'mpretty sure he was

just going to answer the question wthout your
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15

16

17

assi stance there, M. Mirdoch, which is the way it
shoul d be.

MR. MURDOCH: You m scharacterized what
his earlier testinony was.

MR. GOTTLIEB: | didn't characterize
what his testinony was, if you read the question.

MR. MJURDOCH: Proceed, M. CGottlieb.

MR. GOTTLI EB: Thank you. Wthout
I nterruption, | hope.

BY MR GOTITLI EB:

Q So I'msorry, sir, are you not
aware that there were contracts in arrears at the
time that the debtors filed for CCAA?

A As | say, | amnot aware of the
entire status of the accounts payabl e | edger at the
time of filing. So as to whether there may have
been sone trade debtors in arrears, you know, there
could be and there could not be.

Q Gve ne a sec, if you would,
please. |'mgoing to ask you to go to paragraph 27
of your affidavit, sir. Just so we know what we're
tal ki ng about, sir, this is an affidavit that you
swore on July 19, 2016; do you see that?

A Yup.

Q Sorry, that's a "yes", that's when
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18 Q Paragraph 27, this is what you
swore to, sir. You swore, if | read it correctly:
"Gven the Prinus entities
ltquidity difficulties several of
t he assuned contracts were in
arrears.”
Do you see that?
A Yes, | do.
19 Q That was true?
A It's sworn here.
20 Q You swore it?
A Yes.
21 Q So it is true?
A Yes.
22 Q So when you just said you weren't

you swore it?

A This is, yes.

really aware --

A As | said, what | was sayi ng was

"' mnot aware of the entire accounts payabl e | edger
as to the status. So whether a contract's
i ndi vi dual

what |

trade payables were in arrears or not,
said earlier, we were filing for CCAA,

chances are sone are in arrears, but | don't know

extensively who's in arrears and who's not at this
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23

24

25

26

27

point in tine.

Q Wiy don't we get to what | think
we can agree on, which is, will you agree that at
the tinme of filing several of the assuned contracts
were in arrears?

A. That is what it says here and
that's what | swore and that's what | agree wth.

Q Ckay, perfect. Al right.
Therefore, you were aware, sir, that sone of the
counterparti es whose assi gnment you sought with
respect to their contracts, would insist on those
arrears being paid in order to consent to the
assi gnment, correct?

A | think it was that sone would
seek paynent of arrears and payabl es that were due

as of the filing date.

Q Ri ght.

A That doesn't nean they were in
arrears.

Q Under st ood.

A When you owe soneone noney as of
the filing date, they are not in arrears, but |
woul d expect that people would be | ooking to have
t hat paid, yes.

Q Just if | understand your
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28

29

30

evidence, it was anticipated at the tinme of
entering into a BAPA that certain counterparties
woul d seek to have any arrears that were

out st andi ng plus payabl es that were outstanding as
a condition to their assignnent, correct?

A. | think anyone in business
woul dn't seek to have their payabl es paid.

Q kay, understood. |In fact the APA
dealt with the very issue in terns of the cure cost
provisions, they are set out in the APA, correct?

A There is discussion of cure costs
in the APA, yes.

Q In effect, if | understand the
term nol ogy of the APA properly, to the effect that
there were cure costs that were nore than $3
mllion that had to be paid for the assignnents,

t hose costs would be split 50-50 by the vendor and
purchaser under the APA, correct?

A Yes.

Q And obviously the goal of the
debtors was to get as many consents as possible
W t hout the need to pay, pardon nme, w thout the
need to have a notion for an assignnent, correct?

A. That was t he understandi ng of the

APA and that was the intent.
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31

32

33

34

35

Q And the desire of the debtors was
to have as | ow cure cost paynents as possi bl e,
correct?

A. Probably a | ogical assunption,
yes.

Q At the tinme the APA was entered
into, we know that the debtor had several contracts
wWith certain Zayo entities, correct?

A Yes. | nean Allstream at that
time as we referred to it, yes.

Q Understood. | want to take you to
a couple of exhibits, if | could. M. Mirdoch, if
you have the Modtion Record in front of you.

Now, | think there's not a debate, so
let's just go to Exhibit "D', please, of the Mtion
Record of Zayo. Sir, | just want to show you,
we'll just flipalittle bit, but you see this is a
| etter January 22, 2016; do you see that?

A Yes.

Q And it in the first paragraph it's
W th respect to certain AT&T contracts?

A Yes.

Q And if you just flip to Exhibit
"E" for a nonent, you'll see there's a January 26,

2016 letter that is with respect to certain MIS
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36

37

38

39

40

41

42

Al |l stream contracts?

A Yes.
Q And if you look at the | ast page
of that sanme tab you'll see that there's a |ist of

agreenents, contracts?

A Yes.

Q You' ve seen these before,

obviously, this correspondence?

A. Yes, | have.

Q Let's go back to the "D' and this

Is the letter of January 22nd, 2016. This was, as

It sets out in your affidavit, prepared by Prinus

W th the assistance of counsel and others, correct?

A. That i1s correct.

Q Al right. Sane goes, obviously,

for the letter behind "E'?
A. Yes.
Q And you saw t he

went out, sir?

|l etter before it

A. | saw a format of letters. | did

not | ook at every single letter that went out

I ndi vidual |y.
Q Under st ood.

A. | saw a form of

| etter, yes.

Q My understanding fromthe
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43

affidavit materials is that a tenplate was
prepared, so you're referring to seeing the
tenpl ate?

A That's right.

Q Ckay, thank you very nmuch. If |
can just summarize, if you don't think the sunmary
is fair you'll tell me, obviously, but by this
|l etter Primus is asking for Allstream Zayo to
consent to an assignnent of certain contracts,
correct?

MR MJURDOCH. | think the letter speaks
for itself, M. Gottlieb.

MR GOTTLIEB: It mght, but |I'm asking
if the witness will summarize it.

MR. MURDOCH. Not that particul ar
gquestion, the letter speaks for itself.

MR. GOTTLIEB: [I'mgoing to have a
significant problemif that's the continued answer,
but we'll deal with it, especially given the
questions that were asked this norning, but we'll
all do what we have to do here.

MR MJURDOCH. | didn't ask any question
this norning, M. Gottlieb.

MR, GOTTLIEB: No, you did sit idly by
while M. MIne-Snith did.
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44

45

46

47

48

49

BY MR GOITLI EB:

Q | want to go, sir, to paragraph 3
of the letter, sir. You'll see --

A Wi ch begins "prior to the
comencenent " ?

Q Yes, sSir

A Yes.

Q It refers here, sir, to the APA
that was entered into that we've referred to
earlier, correct?

A Yes, it does.

Q And it refers to the assuned
contracts and certain aspects of that in that
par agr aph, correct?

A Yes, it does.

Q And then if you | ook at paragraph
4, sir, it says that you, neaning Allstreamat this
point, are receiving this conmunication because
you're a counterparty to one of the assuned
contracts; |1've read that correctly?

A Yes.

Q And then it says:

"The APA contenpl ates the
assignnent by Prinmus of the assuned

contracts in order that the
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pur chaser may continue the Prinus

entities operations on a going

concern basis follow ng the

acqui sitions."

So it's referring to that part of the
APA there, too, correct?

A. Yes.

50 Q Now i f you go to the top of page
2, sir, it says:

“Fol l ow ng the assignnment the
purchaser will be responsible for
all obligations under the contract
arising after the closing."

Do you see that?
A. | do.

51 Q Now, | want to take you, sir, if
you can go to paragraph 45 of your affidavit, it's
the bottom of page 13, and it says the consent
letters, and, sir, this is the consent letter
you're referring to, yes?

A Yes, it is.

52 Q And it says:

"The consent letters also
expressly advised the recipients

that the purchaser would only be
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responsi bl e for obligations arising

under the assunmed contracts arising

after the closing.”

Sir, I want you to | ook at your letter
because i n paragraph 45 you've added the word
"only", but that's not in the letter, is it?

A Not in that paragraph that you

referred to at the top of page 2.

53 Q Does it say "only" el sewhere in
the letter?
A | don't know. [|'mnot going to --
| don't knowif it's referred to, "only", in
anot her context within the letter was all | neant.
54 Q Okay. But when | look at 45 it
says:
"The consent l|etters al so
expressly advised the recipients
that the purchaser would only be
responsi bl e for obligations arising
under the assunmed contracts arising
after the closing."
A Yes.
55 Q And the reason, sir, | point you

to the top of page 2 is because it says:

“"Fol |l ow ng the assi gnnent the
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56

57

purchaser will be responsible for

all obligations under the contracts

arising after the closing."

| assuned, you can tell ne incorrectly,
that that is what you were referring to in
paragraph 45 of your affidavit. Are you referring
to somewhere else in the consent letters?

A No.

Q So wll you just confirmfor ne,
sir, that where you say in paragraph 45 of your
affidavit:

"The consent letters expressed
that the purchaser would only be
responsi bl e for obligations arising
under the assuned contracts after
the closing."

That's not what the letter says, it
doesn't say "only"?

A The word "only" is not there.

Q kay, perfect. Now, the letter,
sir, although you refer, Prinmus, you, you'l
understand what | nean by you when | say that, you
refer to the APA in various parts of this letter.
Nowhere, sir, do you refer to the cure cost

provi sions of the APA, correct?
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A It's not inthe letter, that is
correct.
58 Q Ckay. You, therefore, don't say

59

60

61

anything in the letter about the purchaser's
obligations with respect to cure costs with respect
to arrears if they are going to be paid, correct,
you don't say anything about that in the letter

ei ther? Nothing about cure costs at all, correct?

A. As you see the letter, yes.

Q And, sir, you see that this letter
requires in the second-|ast paragraph that consents
for the assignnents be received by January 29t h,
2016; do you see that? It's in the second | ast

ful |l paragraph.

A. Mm hmm
Q Yes?
A | see where it refers to January

29th and if consent has not been received by that
date, yes.
Q So what it says in the | ast
sentence there in that paragraph is:
“I'f we have not received your
consent by January 29th, 2016 we
w Il serve you with notice of the

notion as well as the notion
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62

63

64

materials in connection with this

request and evi dence in support

t hereof . "

Soif | read this paragraph in its
entirety, the intention was to say consent by
January 29th, 2016 or else a notion will be brought
agai nst you; is that fair, sir?

MR. MURDOCH. The letter speaks for
itself, M. Gottlieb. It's not M. Now an's
letter, it's not himto tell you what his
understanding is. The letter speaks for itself.

MR. GOTTLIEB: | don't agree with any
of that, but that's fine, I won't hear anything
back fromthe debtor on the letter, then, which
will be fine.

BY MR GOITLI EB:

Q Sir, as of January 22nd, the date
of this letter, the APA had not been nade public,
you're aware of that, correct?

A Yes, | am aware of that.

Q And you're also aware, sir, as of
t he deadline date of January 29th set out in this
| etter, the APA had not been made public, correct?

A Yes, | believe that is correct.

Q And if you go over to the next
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A
Q

Mm hmm

On the second page with respect to

the MIS agreenents that are referred to in the

schedule, it says in the last sentence there again:
"If we have not received your
consent by January 29th we wl|
serve you with notice of notion as
well as notion materials."
Do you see that?
A Yes, | do.
MR. MJURDOCH  Where are you, | m ssed
t hat ?

MR. GOTTLIEB: | believe it's page 50
of the record,

MR, MJURDOCH:

I f you have that.
You said "again", you're
just saying again in this letter, the same as the
| ast .

MR. GOTTLI EB:

MR,  MJRDOCH:

Correct.
Sorry, | was | ooking for
the word "again".

MR. GOTTLI EB:
MR. MJRDOCH:

BY MR GOITLI EB:

No, it's not there.

Pr oceed.
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66

67

68

69

Q You're aware, sir, that, again, as
of the date that the demand was nade and the
deadl i ne given, the APA was not publicly avail able,
correct?

A Yes.

Q And therefore there would have
been no way for Allstream Zayo to know what the
terns of the APA were when the demand was bei ng
made, correct?

R F MR MJRDOCH It's not M. Now an here
to tell you about what All stream was aware of or
what they were not aware of.

MR. GOTTLI EB: Thank you.

BY MR GOITLI EB:

Q Sir, we know that Zayo, Allstream
did in fact give consents to the requested
assi gnnents on January 29, correct?

A Yes.

Q Those are all ny questions. Thank
you very nuch. Thank you, M. Now an, nice to neet
you.

---\Wher eupon the exam nation adjourned at 2:19 p.m
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REPORTER S CERTI FI CATE

|, SHEILA M FINLAY, CSR, Certified
Short hand Reporter and Comm ssioner of OGaths within
and for the Province of Ontario, certify;

That the foregoing proceedi ngs were
taken before nme at the tinme and place therein set
forth, at which tinme the witness was put under oath
by ne;

That the testinony of the wi tness and
all objections nade at the tine of the exam nation
wer e recorded stenographically by nme and were
thereafter transcri bed,

That the foregoing is a true and

correct transcript of ny shorthand notes so taken.

Dated this 20th day of July 2016.

Sheila Finlay

NEESONS COURT REPORTI NG, | NC.
SHEI LA M FI NLAY, CSR
CERTI FI ED SHORTHAND REPORTER
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